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THE COURT: All right. Let's go ahead and go on the
record, I do apologize, I have another hearing starting at
8:30. We don't have a lot of time this wmorning. This is
41CIV.22-463, 1It's, WE THE PEOPLE for FREE, FAIR and
TRANSPARENT ELECTIONS, LLC., versus the Lincoln County
Auditors and Sheri Lund. And, ah, may 1 note appearances,
please. |

MR. MEADER: Thank you, Joe Meader and Bill Golden on
behalf of Ligcoln County.

MR. TORNOW: R. Shawn Tornow, Tornow Law Office on behalf
of the plaintiff.

THE COURT: Thank you. And, ah, we’re here, Irbelieve on
the motion tﬁat'was to go ahead and to vacate the order
entered last week, and, -ah, Mr. Tornow, I did'get‘uﬁ early
this morning, and I actually saw that there was a filing at
“ébéut-4:30 in the morning. You must have been burning the
candle at both ends, but, ah, I don’'t even know if you had a
chance to even review it, Mr. Golden or Mr. Meader.

MR._MEADER: I did.

THE COURT: All right. Thank you. And are you ready to
proceed then at this time, Mr. Tornow?

MR. TORNOW: Yes.

THE COURT; All right. And are you ready to proceed at
this time, Mr. Meader?

MR. MEADER: Yes, Judge.
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THE COURT: All right. So, pléase, proceed whenever
you're ready. Mr. Tornow.

MR. TORNOW: Do you want me to go ahead on the initial
order to vacate, or their, their motion, or the order, or
their motion to vacaté, how do you wént to go forward?

THE COURT: I'll let you go ahead and do the motion to
vacate, Mr., Meader.

MR. MEADER: Thank you, Judge. Um, it's Lincoln County’s
position that this order took the form of a preliminary
injunction, as such there's several statutory requirements
that need to take place for that order to come in to
existence. The first is bécause there was.no, um, joint
motion by the parties or stipulation, that there should have
been a motion by plaintiffs in this case to that effect,

There was no motion. And as such Lincoln County had no
notice of the fact that this order was coming to be. In fact,
the counties had -- the county and the plaintiffs had not had
any communicatioﬁ at all in regards to the case. The oniy
communiication came in the form of our auditor and our office
being served papers that this case even exisgted.

Tt’s Lincoln County’s position that because we didn't
have a stipulation there should have been a motion, and
because we didn’t have notice, we were not able to stipulate
and, therefore,rthere should have beeﬁ hearing on the matter

for us to be able to appear in front of Your Homor to argue in




LASERBOND FORMA (5  PENGAD - 1-800-531-6888 » Wi, pangad.com

10

11

12

13

14

15

16
17
18
19
20
21
22
2
24

25

favor, or against, or to formulate some sort of language, ah,
that would properly address the order overall. None of that
happened here.

It’s Lincoln County'’s understanding that this order came
to be signed in an ex parte manner, ahd as our brief states,
the only ex parte ordersg that I'm aware that come to exist are
temporary protection orders or search warrants, um, aqd that's
-- there's a reason for tEOSe orders being generally
disfavored, Judge. ‘Ah, parties need to be able to argue that
merits of the order on their behalf in front of a judge and
put it on the record.

Um, the otﬁer thing T'11 state as an agide in this matter
is that Mr. Tofnow's brief mentions the fact that Lincoln
County should have known that we waived such a right to be
able to address thig order on the merits by having stipulated
in anothér case to preserve‘those records. That is not the
cage in front of Your Honor. That ig a separate matter and
that should not be considered for purposés of this order.

I would argue altermatively that Mr. Tornow’s argument
also fails for that reason because he, himself, being an
attorney of record in that other casge would have kuown that
Lincoln County already stipulated to preserve those records
and that this oxder. would h;ve become unnecegsary. So, I
don’t believe the argumeﬁt works either way.

As far as standing, um, I believe it‘s a pretty
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elementary understanding that Lincoln County being one of the
parties involved in the order has standing to argue the
wording of the order itself. BAs such, I believe Lincoln
County has the copportunity to speak that any named party would
possibly have been ablé te be included in that order had the
statutory requirements been met. They had not.

But then further that the order addressed parties that
have not been na.med in this lit:igation or any other litigation
for that mattef. Um, and that was the reason that Lincoln
County addressed the jurisdictional issue as far as what I
would say these 65 other counties were involved.

Um, overall, Judge, to be frank, I was unsure of how to
address the brie£ after Your Honor already signed the order to
vacate, but I would generally say that I believed that that
was proper-cqnsideriné the fact that there had been no motion,
no hearing, and there had been no general discussion between
the parties otherwise to stipulate to any sort of language in
the order. v

And, finally, Judge, I would just mention as far as the
jurisd_ict:".on also goes that,. um, the parties, I guess, the 65
other counties that were proposed were never served in this
matter. They were only faxed this order after the fact and so
as far as the proceduralrequirement‘s g.o, I would just say
that the 65 other counties élso fail that statutory

requirement that they were given notice and appeared before
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Your Honor in such a manner.

THE CQURT: Thank.you.

MR. MEADER: Unless, Your Honor, has any questions, I
would rest.

THE COURT: Thank you, Mr. Meader, and are you ready to
proceed, Mr. Tornow?

MR. TORNOW: Yes, thank you. First of all, Judge, um,
as we pointed out, and you did indicate, and I appreciate
that, that we-we did file our responsive brief early this
morning, and that's becaugé for whatever reasons, and I'm not
casting aspersions, um, but we were not served. I, I still
haven't been gerved with their brief, um, as part of the
motion td vacate that was only filed yesterday. |

Un, I, I do understand it's within the Odyssey system, I
can't explain why it's not there. We've submitted, and I
think our Exhibit A shows we didn't have it, and I can tell
you we still don't have it. I'm not saying they did anything
wrong because I see that it, it is om fiie, but I point that
out because I, I guesg, and in additionrto that, I would say
that their brief really is untimely, and, and I'm not
necessarily doing a tit-for-tat type argument, bﬁt when they
c¢laim, weli, there was no notige. We have these issues with
the, the, the order that was entered on September 1st, when, in
fact, we have the stipulation, and, and I'll address that as

part of the due process.
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I, T find it a little bit troubling that they filed their
brief only the day before when it could have been filed last
week. That having been said, I think our bigger and more
important argument is that their concerns are really covered
by principals of Res judicata, and I've cited -- they've cited
no case authority for their due process argument, but I cited
Farmer versus South Dakota Department of Revenue 2010 case
South Dakota 35, that-thaé genérally has some analogies, I
believe, and, and the-the reason that there is res judicata
here that, and they say, well, it's a separate action, of
course it's a separate action. That's-that's what res
judicata is about; but it does have the same parties. It
meets the criteria that there was a judgment on the merite
given that the court did enter an order on August 26th, And we
know, Judge, that‘this is 'a unigque case because it's so time
sengsitive. It was very much time sensitive as to September
374, um, and, and the court entered its order that covers
Lincoln County. We, we, wé would submit-in.its entifety‘as
per that order.

So, the fact that we have this parallel order that deals
really with other c&unties, um, they-they haven't worked any
due process to thét.because again they don't -- we would
submit, and we've argued they don't have standing to make that
argument ﬁor Brule County; Douglas County, Ziebach County,

Those counties as was envisioned in the order that you signed
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on September 1%, um, those counties can certainly appear and
say,‘you know, to use an old adage from you knéw our child,
our childhood years you know you're not the boss of me, you
can't tell me what to do. That seems rather implausible when
we're simply seeking transparency here, and open records that
are public records versus the destruction of records. So, I,
I don't know that that would even come about, and I would note
that these other counties did receive a copy of the order, um,
and again to whatever extent they may challenge that we, we
would-addreés that at the time. That hasn't happened.

So, we would submit again that that it meets the criteria
of res judicata as to Lincoln County. We point out that, um,
I pointed out that, that, that the question decided in the |
form or action is the same as the one decided here, We're
talking about simply preservation of records'versus allowing
public officials to destroy those records potentiaily
beginning on September 3¥d.

Um, as to pbint three that‘the parties are the same, I
can tell you I can attest that as yéu know both cases deal
with a public records request, one of which took the avenue of
going through the office of hearing exahiner with Jessica
Pollema being the named party therein. Here we have, We the
People for Free, Fair and Transparent Elections, LLC, which,
of course, Jessica Pollema, is, and it's on file with the

Secretary of State one of the members, up there, there's
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several members, but she's one of the members of that entity
ag well.

S50, we think the parties overlap as well, and that there
and-and again aé to .4 res judicata that there was a full and
fair opportunity to litigate the issues, that was done, we
would submit, by stipulation as a part of the first order.

I-I would point out.when they say, well, there was no one
hearing, it was ex parte, I-I want to make clear so the record
is clear that as the court is aware once this-this action, the
We The People action was filed, um, on the 318t I believe about
noon, shortly thereafter before any appearance had been_made,
before I knew who-who might appear of who might not appear.
The reason I say that is in the other action where the order
is applicable, Minnehaha-County went and got outsidé éouﬁsel.
I didn't‘know if that would happen here or not, um, but before
any of that took place, and I note that Mr. Meader.made his
notice of appearance I think not until late in the day, I want
to say about 5:06 o'c¢lock on September lﬁ. . I gimply placed a
call to Your Honor and left a message about having another
order. It's time sensitive, It would be you know in the same
general form as the prior order, um, and vondered if there was
anything more we could do in that regard.

As you know, and-and-and I'm just gaying this for the
record, I simply showed up the next day. You were in the

midst of trial, um, when we cagght eyes you indicated, do you
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have an order? You-you listened to the voicemail, it made
sense and you signed it,

S50, I want to make it clear that there wasﬁ't some
meeting that we had here that we did, it was simply a-a phone
messagg when there had been no, ah, no one had appeared. They
hadn’t even been served yet, but-but I was so concerned given
that it was Aﬁgust ilst, and we have the holiday coming being
very concerned about Friday afterncon before the holiday of
whether it would even be possible to get such an order.
That’s why the phone message and-and thus your order.

As to the, um, ahr the issue again I guess as to due
process we think we'ﬁe—we{ve establighed that there wag, in
fact, um, that was covered. We would submit by, by and
through their‘stipulétion, because, Judge, with all due.
respect to counsel, whenéwhen-fhey initially said we have
problems with this order, even with the order being vacated it
changed their position not one iota. They’re still bound to
keep all the records. I, I believertheré'was some press
release. The auditor said, well, now, you know I wasn't
planning to get rid of the records. Quite honestly, we think.
that's true for all of the auditors, um, and that's why this
ordér was not of any monumental significance, um, it was
simply making clear, ah, that that would be regquired.

What I pointed out in‘my brief that I algo want to touch

on, if there, if there's some argument about, well, it covers




LASER BOND FORM A €8 PENGAD + 1-800-621-6959 » www.pengad.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11
future elections that’s really a moot point because those are
covered under bhoth fedéral law and state law, but until we get
the point of we're at the 215t month many, many, many months
from now, your order wouldn't have any different or differing
effect T should say in that regard.

So, you know, overall, I guess this-this case is -- has-
has always beeﬁ time sensitive;' The couft is aware of that.
Counsel was aware of that as to the other matter. Again, they
are, um, if they're not almost identically the same case
they‘re certainly kissing cousins of cases, and we're not
asking of anything to any greater extent here, and-and again

Lincoln County is bound by it by the original order. So,

‘their complaints and-and their claim that they have standing

as to the wording of the order, um, I-I beg to differ in that
respeckt. And in that regard, again, they've cited no-
authority in that regard how they have standing in that
regard. I did cite the Lippold v. Meade County Board of
Commissioners case from 2018. I think iﬁ's somewhat
analogous, um,‘in tha; Supreme Court thére,specifically dealt
with, well, who has the standing to deal with these, um, for
lack of a better term sort of jurisdictional issues; and they
found there that‘the;e wésn't appropriate standing, um, by
those folks that had tried to raise the issue about the
establishment of the, making Buffalo Chip a city. 8o, we

think that goes here, that Lincoln County c¢an't gay, and, by
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the way, I do note in their motionland maybe it's just
standard form, but they say that they're appearing here on
behalf of the state. They're not. They're here on behélf of
Lincoln County. They’re not the attorney general’s office
dealing with maybe a secretary of state issue about these
local auditors or these county auditors. And, again, if those
county auditors, we've not heard from had any such issue, um,
they could certainly appear, and we would deal with it at that
time. We think therefore the order was appropriate. It
should be vacated. It should not haveland—and the court’s
going to do what the court’s going to do, um, but we wquld
submit thét-that ﬁheir claim of authority to~to strike that
order is not sufficient, and, and I guess I would just say
this in the end, weireally don't think given that ﬁe have
these paraliel cases of ﬁust seeking open records‘from public
officials and-and_only askigg them not to destroy those
records really shouldn't be‘something that takes, um, you know
the proverbial act of Congress to stop ffom happening, um, and
we think the order was appropriate in and of itéelf egpecially
given the-the court's prior order, and we would ask that, ah,
um, that order be reinstated as the court may so chose.’

THE COURT: Thank you, Mr. Tornow, and brief reply.

MR. MEADER: Quickly, Judge. I would just state that,
once again, I believe Mr. Tornow at one moment gays that this

doesn't change anything for Lincoln County, but then in the
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next sentence says thét this was so time sensitive that he
wasn't able to talk contact counsel for Lincoln County who he
knew to exist from the other case. I believe those two
thoﬁghts are cdmpeting in ideas,'um, that is why statute
allows parties certainrtime‘to answer a lawsuit, um, because I
hadn't filed a notice of appearance yet has mo bearing for
whether counsel should have been given notice or that a motion
should have been drafted to allow parties to appear before
Your Hoﬁor in an expediated manner.

I would guickly say, also, that, um, énce again that the
parties in this case are Lincoln County and the plaintiff.
The 65 other auditors are.ﬁot named in this lawsuit. They
were not gerved. They were not made aware of this lawsuit.
They were not made aware of the possibility of this.order‘
until they were faxed it, um, and that's.just the simple fact.
It's not an issue of standing to argue that. It’'s |
jurisdiction.. It's gomething thét Your Honor can address
himself and that that is an important pait of the litigational
process that parties are sérved and given.notice; So,'I don‘t
believe even if you are, um, convinced by the argument of
standing, I believe you can address that on yourself by
yourself, Your Honor.

And, finally, I would just state that Mr. Tornow's
argument that the preservation of records Shouldn’t require a

motion. I would disagree with that on its base. It is a form
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of a prelimimary injunction by telling a party something that
they cannot do, ah, whén there's other statut--statutory
authority otherwise.

Finally, Judge, I would just say that, um, I would agree
with Mr. Tornow that these events came to happen rather
quickly. I don't have the dates in front of me, and'I can
present that i1f Your Honor would request a post-motion brief,
but I believe within a périod of five days the LLC wasg formed.
The complaint wasrfiled. The parties were served, and then
this order was signed. I only say that to the effect that the
time sensitivity could have been addressed at an earlier time
and place, and it was a creation of the plaintiffs themselves
by this late creatiqn filing,-serving an order, signing, ah, I
would also just sﬁaterthat the order,_itseif, is a mere image
of the éther iitigation exéept for the simple fact that it
changes the parties that are named to the entire State of
South bakota, and I believe that’s a material change from the
other signed order thaf should have been-made aware to court
and counsel. That is a substantive change; and it should have
been addressed on the merits.

THE COURT: Thank you, Mr. Meader, and I do appreciate
the parties coﬁing early this morning. You know when I first
got on the bench I had the opportunity of having my chambers
adjacent to, ah, ah, Judge Larry Long, former attorney general

and then, of course, our presiding judge, and he smiled at me
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one morning when I was going over something similar to a
situation that we have right now, and he said, there isn't
anything I can't fix without a signature of my pen, and that's
exactly what I did in this case, is I went ahead and I signed
and I vacated the order that was presented, primarily because
of the notice situation, and the claims of no notice.

However, ah, there is presented to the court as the
parties talked about this stipulation for order requiring
preservatioﬁ of records, it's in a different file, but yet
Lincoln County’s listed and in this particular stipulation it
does inqicate that the parties are agréeing to the entry eof an
order preserving the machine logs related to not only that,
but the cast vote records of the ballots.

VAnd the concern I have is when I read the news is my
concern is that are there really CVR's? From what was
indicated from our Secretary of State Barnett, ah, do we have
CVR's in these cases, and that's the concéxrn I believe when
we're talking about that timé sensitive ﬁature. I believe the
software was billed to the state and the counties as having
the CVR funétionality, and if-it doesn't have that
functionality then that creates a problem because we paid for
that, and the pecople of South Dakota should have thé right to
have that information, if it wasn't provided, then I think
there's a reason why we have to have tramsparency in

government.
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So, with that being said, and with the situation related
to the lack of notice, I do believe that, ah, it's appropriate
to go ahead and talk about other situations that, ah, of
course, the plaintiff could have come in here. We could be
here on a writ of mandamus. We could be a writ of prohibition
on destroying the ballots. Wé could be here on a writ of quo
warranto. There are plénty éf common law writs that, of
course, are binding on officials, ah, and that:avenue.could
have been utilized. Reciprocally, we could have had just a
motion to intervene by, of éourse, ah, I believe, ah, the
plaintiff in We the‘People could have interxvened in the matter
of the public recdrd reguest. That intervention‘also-could be
allowed.

So, once again, we have multiple different avenues to éd
ahead and try to get some efficiencies with even what, ah, Mr,
Tornow indicated is substantially related litigation, and so
I'm going t@ go ahead and at this point ask the parties to go
ahead and to have a conveﬁsation on how ?ou want to proceed
with a stipulation as to the entry of the order that was done
in the other case or I'm going to go ahead and give leave to,
of course, ah, havg Mr. Tornow file a motion to intervene or
take whatever action he wants to go ahead because at this
point the parties have already-agreed to preserve the records,
and so we neea to look at some judicial economy as well to go

ahead and‘try to get some efficiencies here becauge the
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ﬁarties are substantially the same.

Now, in getting regarding the, ah, ah, the jurisdictional
issue related to the other counties. In the other order, I
can see that it's binding on Pennington County, Minnehaha
County, and Lincoln County, ah, and now, of course, it's been
expanded to the rest of the counties that, of course, Mr.
Tornow was indicating. At that point, I think that those
parties need to be given notice, they need to be served and
have an opportunit? te appear, but I'm not, ah, going to be
expand-expanding it to those other counties., At this point
I'm going to limit. it just to Lincoln County, but once Mr.
Tornow decides on whether he wants to intervene into the other
case, ah, that'would'clearly then potentially involve
Pennington and Minnehaha County.

And,I‘might also mention the fact that I don't know where
the voting information goes, if it's kept actually at the
auditor’s office, or if it's transported for calculating
purposes to the Secretary of State. I know there's, there's
éome process involved-in that. If the Secretary of Btate has
gome of the voting information that, of course, Lincoln County
has, and whether it was a federal election it could be
triggered and there could be jurisdiction given the fact that
there's potential triggering of federal law, but at this
particular juncture, I'm going to g§ ahead and leave that up

to Mr. Tormow. You can have a conversation with Mr, Meader or
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Mr. Golden, and you guys can figure out how you want to

proceed, but at this point I am going to be reinstating that

order. I think it's appropriate and given the fact that we've

already stipulated to the same in the othexr case.

S50, you can decide how you want to proceed with that, Mr.

Tornow, $O you can prepare an order accordingly.

MR. GOﬁDEN:
clarification?
THE COURT:
MR. GOLDEN:
other countiesg?
-THE COURT:
MR. GOLDEN:
THE COURT:
MR. GOLDEN:

THE COURT:

Your Honor, may we just have one

Sure.

I assume that order excludes all of the

Yes, correct.

That are not a party.
Correct.

Thank you.

Now, but what-what happens in the future if

Mr. Tornow wants to go ahead and serve the other counties

that’s -- then we'll be back talking about that later. Okay.

All right. Thank vou. B&And, by the way, ah, they could also

request a change in venue. I mean we're in a motion practice

at thig point, so, ultimately, I think it's up to them on how

they want to'proceed.

Anything else?

MR. TORNOW:

THE COURT:

Now, thank you, Judge. .

A1l right. And I do appreciate you folks
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being here so early in the morning, but as I indicated I have
another hearing that’s supposed to start right now., 8o, I'll
let you prepare the order, Mr. Tornow.

MR. TORNOW: Thank you.
THE COURT: Thank you.

(No further proceedings were had.)
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STATE OF SOUTH DAKOTA)
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COUNTY OF MINNEHAHA )

This is to certify that I, Roxane .Osboxrn, Court
Recorderrand Notary Public, do hereby certify and affirm that T
transcribed the proceedings of the foregoing case, and the
foregoing pages 1 - 19, inclusive, are a true and
correct transcription from CourtsSmart.

Dated at Sioux Falls, South Dakota, thig 11th day of

October, 2022.
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Roxane R. Osborn
Court Recorder
Notary Public - South Dakota
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